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KENNEDY, J., delivered the opinion of the Court, in 

which WHITE, MARSHALL, BLACKMUN, STEVENS, 

and SOUTER, JJ., joined. O’CONNOR, J., filed a 

dissenting opinion, in which REHNQUIST, C.J., and 

SCALIA, J., joined, SCALIA, J., filed a dissenting 

opinion.  

Opinion 

 

Justice KENNEDY delivered the opinion of the Court. 

 

We must decide in the case before us whether a private 

litigant in a civil case may use peremptory challenges to 

exclude jurors on account of their race. *** This civil 

case originated in a United States District Court, and we 

apply the equal protection component of the Fifth 

Amendment’s Due Process Clause. *** 

  

Thaddeus Donald Edmonson, a construction worker, was 

injured in a jobsite accident at Fort Polk, Louisiana, a 

federal enclave. Edmonson sued Leesville Concrete 

Company for negligence in the United States District 

Court for the Western District of Louisiana, claiming that 

a Leesville employee permitted one of the company’s 

trucks to roll backward and pin him against some 

construction equipment. Edmonson invoked his Seventh 

Amendment right to a trial by jury. 

  

During voir dire, Leesville used two of its three 

peremptory challenges authorized by statute to remove 

black persons from the prospective jury. Citing our 

decision in Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 

1712, 90 L.Ed.2d 69 (1986), Edmonson, who is himself 

black, requested that the District Court require Leesville 

to articulate a race-neutral explanation for striking the two 

jurors. The District Court denied the request on the 

ground that Batson does not apply in civil proceedings. 

As empaneled, the jury included 11 white persons and 1 

black person. The jury rendered a verdict for Edmonson, 

assessing his total damages at $90,000. It also attributed 

80% of the fault to Edmonson’s contributory negligence, 

however, and awarded him the sum of $18,000. 

 

[procedure history omitted] 

*** 

  

II A 

In Powers v. Ohio, 499  .S. 400, 111 S.Ct. 1364, 113 

L.Ed.2d 411 (1991), we held that a criminal defendant, 

regardless of his or her race, may object to a prosecutor’s 

race-based exclusion of persons from the petit jury. Our 

conclusion rested on a two-part analysis. First, following 

our opinions in Batson and in Carter v. Jury Commission 

of Greene County, 396 U.S. 320, 90 S.Ct. 518, 24 L.Ed.2d 

549 (1970), we made clear that a prosecutor’s race-based 

peremptory challenge violates the equal protection rights 

of those excluded from jury service. *** Second, we 

relied on well-established rules of third-party standing to 

hold that a defendant may raise the excluded jurors’ equal 

protection rights. *** 

  

*** 

 

That an act violates the Constitution when committed by a 

government official, however, does not answer the 

question whether the same act offends constitutional 

guarantees if committed by a private litigant or his 

attorney. The Constitution’s protections of individual 

liberty and equal protection apply in general only to 

action by the government. *** Racial discrimination, 

though invidious in all contexts, violates the Constitution 

only when it may be attributed to state action. *** Thus, 

the legality of the exclusion at issue here turns on the 

extent to which a litigant in a civil case may be subject to 

the Constitution’s restrictions. 

  

*** 

 

The trial judge exercises substantial control over voir dire 

in the federal system. See Fed.Rule Civ.Proc. 47. The 

judge determines the range of information that may be 

discovered about a prospective juror, and so affects the 

exercise of both challenges for cause and peremptory 

challenges. In some cases, judges may even conduct the 

entire voir dire by themselves, a common practice in the 

District Court where the instant case was tried. See 

Louisiana Rules of Court, Local Rule 13.02 (WD 

La.1990). The judge oversees the exclusion of jurors for 

cause, in this way determining which jurors remain 

eligible for the exercise of peremptory strikes. In cases 

involving multiple parties, the trial judge decides how 

peremptory challenges shall be allocated among them. 28 

U.S.C. § 1870. When a lawyer exercises a peremptory 
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challenge, the judge advises the juror he or she has been 

excused. 

 

*** 

  

  

The principle that the selection of state officials, other 

than through election by all qualified voters, may 

constitute state action applies with even greater force in 

the context of jury selection through the use of 

peremptory challenges. Though the motive of a 

peremptory challenge may be to protect a private interest, 

the objective of jury selection proceedings is to determine 

representation on a governmental body. Were it not for 

peremptory challenges, there would be no question that 

the entire process of determining who will serve on the 

jury constitutes state action. The fact that the government 

delegates some portion of this power to private litigants 

does not change the governmental character of the power 

exercised. 

 

*** 

  

Here, as in most civil cases, the initial decision whether to 

sue at all, the selection of counsel, and any number of 

ensuing tactical choices in the course of discovery and 

trial may be without the requisite governmental character 

to be deemed state action. That cannot be said of the 

exercise of peremptory challenges, however; when private 

litigants participate in the selection of jurors, they serve 

an important function within the government and act with 

its substantial assistance. If peremptory challenges based 

on race were permitted, persons could be required by 

summons to be put at risk of open and public 

discrimination as a condition of their participation in the 

justice system. The injury to excluded jurors would be the 

direct result of governmental delegation and participation. 

  

Finally, we note that the injury caused by the 

discrimination is made more severe because the 

government permits it to occur within the courthouse 

itself. Few places are a more real expression of the 

constitutional authority of the government than a 

courtroom, where the law itself unfolds. Within the 

courtroom, the government invokes its laws to determine 

the rights of those who stand before it. In full view of the 

public, litigants press their cases, witnesses give 

testimony, juries render verdicts, and judges act with the 

utmost care to ensure that justice is done. 

  

Race discrimination within the courtroom raises serious 

questions as to the fairness of the proceedings conducted 

there. Racial bias mars the integrity of the judicial system 

and prevents the idea of democratic government from 

becoming a reality. *** In the many times we have 

addressed the problem of racial bias in our system of 

justice, we have not “questioned the premise that racial 

discrimination in the qualification or selection of jurors 

offends the dignity of persons and the integrity of the 

courts.” Powers, To permit racial exclusion in this official 

forum compounds the racial insult inherent in judging a 

citizen by the color of his or her skin. 

  

*** 

 

III 

[8] It remains to consider whether a prima facie case of 

racial discrimination has been established in the case 

before us, requiring Leesville to offer race-neutral 

explanations for its peremptory challenges. In Batson, we 

held that determining whether a prima facie case has been 

established requires consideration of all relevant 

circumstances, including whether there has been a pattern 

of strikes against members of a particular race.*** The 

same approach applies in the civil context, and we leave it 

to the trial courts in the first instance to develop 

evidentiary rules for implementing our decision. 

  

The judgment is reversed, and the case is remanded for 

further proceedings consistent with our opinion. 

  

It is so ordered. 

  

 

Justice O’CONNOR, with whom THE CHIEF JUSTICE 

and Justice SCALIA join, dissenting. 

 

*** 

 

  

As an initial matter, the judge does not “encourage” the 

use of a peremptory challenge at all. The decision to 

strike a juror is entirely up to the litigant, and the reasons 

for doing so are of no consequence to the judge. It is the 

attorney who strikes. The judge does little more than 

acquiesce in this decision by excusing the juror. In point 

of fact, the government has virtually no role in the use of 

peremptory challenges. Indeed, there are jurisdictions in 

which, with the consent of the parties, voir dire and jury 

selection may take place in the absence of any court 

personnel. *** 

  

Whatever reason a private litigant may have for using a 

peremptory challenge, it is not the government’s reason. 

The government otherwise establishes its requirements for 

jury service, leaving to the private litigant the unfettered 

discretion to use the strike for any reason. This is not part 
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of the government’s function in establishing the 

requirements for jury service. 

 

*** 

 

Racism is a terrible thing. It is irrational, destructive, and 

mean. Arbitrary discrimination based on race is 

particularly abhorrent when manifest in a courtroom, a 

forum established by the government for the resolution of 

disputes through “quiet rationality.”*** But not every 

opprobrious and inequitable act is a constitutional 

violation. The Fifth Amendment’s Due Process Clause 

prohibits only actions for which the Government can be 

held responsible. The Government is not responsible for 

everything that occurs in a courtroom. The Government is 

not responsible for a peremptory challenge by a private 

litigant. I respectfully dissent. 

  

 

 


